
VS

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. GROIX

UNITED CORPORATION,
crvlL No. sx-13-cv-152

Plaintiff,

CIVIL ACTION

WADDA CHARRIEZ, ACTION FOR DAMAGES
& RECOUPMENT

Defendant. JURY TRIAL DEMANDED

DEFENDANT WADDA CHARRIEZ'
RULE 12(c) MOTION To DISMISS FoR LAGK OF STANDING

Comes now defendant Charriez, pursuant to Ru/e 12(c) and asks the Court to

dismiss the claims being asserted against her pursuant to Ru/e 12(c), which states:

(c) MortoN FoR Juocverur oN THE PleRorrrrcs. After the pleadings are
closed-but early enough not to delay trial-a party may move for
judgment on the pleadings.

ln this regard, on April 7, 2014, the plaintiff herein, United Corporation, filed a pleading

in a related case on St. Croix finally admitting that the Plaza Extra store where the

plaintiff is employed is owned by a Hamed/Yusuf partnership, D_e! United Corporation.

See fl 7 on page 3-4 of Exhibit 1 attached.l Additionally, United's counsel in that case

has confirmed this fact in an email sent shortly after this pleading was filed, stating there

has always been a Hamed/Yusuf partnership operating this store. See Exhibit 2

attached.

t:

1 lndeed, in that filing United not only makes this concession, but one of the partnërs in
the partnership (Fathi Yusuf) that employs the Defendant now seeks to dissolve the
partnership and lay off all of the employees, including the Defendant in this case.

)

)

)

)
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)
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Thus, with this judicial admission by United as well as its counsel's follow-up

email also confirming that United is not the Defendant's employer, United has no

standing to assert the claims for damages and recoupment being asserted in this case.

ln short, those alleged claims belong to her employer, the partnership, not United, who

has now admitted it is nothing more than the Landlord at the shopping center where

Defendant works.

Date: April2,/,2014
Ryan Greene, Esq

rre Gade
P.O. Box 1197
Charlotte Amalie, St. Thomas
U.S. Virgin lslands 00804
Telephone: (340) 7 1 5-5297
ryan@ryan-qreene.com

CERTIFICATE OF SERVICE

I hereby certify that on this 2]nd day of April, 2014, I served a copy of the
foregoing by hand on:

Nizar A. DeWood
The DeWood Law Firm
2006 Eastern Suburb, Suite 101
Christiansted, Vl 00820

Glenda Gameron
Law Offices of K.G. Cameron
2006 Eastern Suburb, Suite 101
Christiansted, Vl 00820



C.

IN TIIE SUPERIOR COURT OT'THE VIRGIN ISLANDS
DIVISIONOFST. CROTX

ctvtl-No. sx-12-cv-370MOHAMMAD HAMED, by his )
authorized agent \YALEED HAMED, )

)
PlaintifflCounterclaimDefendanÇ )

)
vs. )

)
FATIII YUSUF snd UNITED CORPORATION,)

ACTION FOR DAMAGES,
ÍNJI.JNCTIVE RELIEF
AND DECLARATORY RELIEF

JI.'RY TRIAL DEMANDED

DefendantlCounterclaimants,

vs.

WALEED TIAMED, WAHEED HAMED,
MT FEED HAMED, HISHAM HAMED' and
PLESSEN ENTERPRISES, INC.,

Additional Counterclaim Defendants )
)

DefendantVcounterctaimants Fathi Yusuf ("YusuP') and United Corporation ("United')

(collectively, the "Defendants"), respeotfully submit this Memorandum in Support of their

Motion To Appoint Master For Judioial Supervision Of Partnership Winding Up Or, In the

Altemative, To Appoint Receiver To V/ind Up Parürership (the "Motion").

FACTUAL AND PRO-ç,ED..I{RAL BACKGROUNL

L On September 17,2012, plaintifficounterclaim defendant Mohammed Hamed

("Harned" or "Plaintiff) fìled his cornplaint in this matter. Hamed filed his first amended

complaint ("FAC") on October 19,2012. The FAC alleges, among other things, that Hamed and

Yusuf formed a partnership to own and operate a supermarket business comprised of three

supermarket stores located ín Sion Farm, St. Croix, Estate Plessen, St. Croix, and Tutu Parh St.

)
)
)
)
)
)
)
)
)

1
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Thomæ (collectively, the "Plaza Extra Stores"). See FAC at Íf 9 and 12. The Plaza Exra

Stores also maintained various operating and brokerage banking accounts. See FAC at {.[ 16 and

18.

2, On April 25, 2011, this Court issued its Memorandum Opinion and Order

granting Plaintiffs Motion for a Preliminary lnjunction. See Hamed v. Yusuf,58 V.l. l17

(Super. Ct. 2013). The Virgin Islands Supreme Court affìrmed the portion of this Court's Order

gfant¡ng Hamed's Motion for a Preliminary Injunction but vacated the portion of the Order

atlowing the use of funds held by the District Court to serve as security for an injunction bond

and remanded the matter for reconsiderat¡on of the injunction bond. Seq MamSd, 2013

V.l. Supreme LEXIS 67, t 43 (V.I. Sept. 30, 2013).

3. This Court has pretiminarily found, among other things, that "[a]lthough Plaintiff

retired from the day-today operation of the supermarket business in about 1996, Waleed Hamed

has acted on his behalf pursuant to two powers of attorney fiom Plaintiff." .See Hamed v. Yusuf.

5 8 V.l. at 126;S€ also Yusuf v. Hamed. 20 I 3 V.t. Supreme LEXIS 67 , + 2'3 ('ln I 996, Hamed

retired from his role in the operations from the business due to illness, giving a power of attorney

and delegating his management r€sponsibilities to one of his sons, \ilaleed Hamed.'')' However'

this Court also found there to be questions of fact as to whether Waleed Hamed's authority was

as a result of his acting as an agent for Hamed or simply as a result of his managerial position as

an emptoyee of United (e.g. whether Waleed's ability to sign checks "originate[dJ from

[Hamed's] 50oá interest in the Partnership business or is...simply a feature of the managerial

positions of [Hamed's] sons" and "did [Harned's] sons become Plaza Extra Store managers' as

agents of their father, pursuant to his assertion of his parlnership rights ofjoint conhol, or were



3

Hamed v. Yusu{, et al.
Civil No. STX-12-cv-370
Page 3 of 12

they hired as managerial employees because they were nephews of ...Yusufs wife") See

December 5, 20¡3 Order Denying Motion for Partial Summary Judgment, p. 6.

4. This Court also preliminarily found that "[o]n March 13,2012, through counsel,

Yusuf sent a Proposed Partnership Dissolution Agreement to Hamed, which described the

h¡story and context of the parties' relationship, including the formation of an oral partnership

agreement to operate the supermarkets, by whioh they shared profits and losses," Hamed v.

Yusufl 58 V.¡. att126; see also Yus$f v. Hamed.2013 V.t. Supreme LEXIS 67,+ 4 ('A few

months later, Yusuf informed Mohammad Hamed of his intention to end their business

retationship, sending a proposed "Dissolution of Partnership" agreement to Hamed on March 12,

20lz;).

5. ln its Aprit 25,2013 Memorandum Opinion, this Court noted the following:

the
der
hip
ists

between the parties, they are left to work out issues of equal

management and control themselves as they have done

successfully over the Years.

Hamed v. YusU[ 58 V.l. at 136-137,

6. On December23,2013, Defendants fìled their Answer and Counterclaim, which,

âmong other things, denied the existence of the partnership as alleged in the FAC. DefendanB

filed a First Amended Counterclaim on January 13,2014. Although Defendants denied the

existence of any partnership as alleged in the FAC, they pled in the altemative in the event a

partnership is neve¡theless found to exist. See. e.g.. Fírst Amended Counterclaim at { 12.

7. Given the animosity between the parties noted by this CourÇ Yusuf s complete

lack of trust ¡n Hamed, and Yusufls unwillingness to cont¡nue to carÐ/ on any business
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relationship whatsoever with Hamed, Yusuf now concedes for the purposes of this case that he

and Hamed entered into a partnership to carry on the business of the Plaza Extra Stores and to

share equally thc net profrts from the operation of the Plaza Extra Stores.

ARGUMENT

I. TITE PARTNERSHIP HAS BEEN DISSOLVED AND ITS BUSINESS

MUST BE IryOUND I'P.

As provided in the Uniform Partnership Act, V.l. Code Ann. tit. 26' $$ l'274

("uPA"):

A parfirership is dissolved, and its business must be wound up, only

upon the occurrence of the following events:

date specified bY the Partner[.]

UPA $ l7l(l).

Here, the partnersh¡p has either already been dissolved or is dissolved by vírtue of this

fifing. Therefore, assuming arguendo that Hamed's retirement from the Partnership in 1996 or

counset for Yusufls March 12,2Ol2 notíce of intent to end the partnership did not dissolve the

partnership by operation of law, then clearly paragraph 7, above, sets forth YusuPs "express will

to withdraw as a partler," thus dissolving the partnership, if it had not already been dissolved.

Pursuant to UPA $ 172(a):

Subject to subseotion (b) of this section, a partnership continues after

dissãtution only îor the purpose of winding up its business. The partnership

is terminated when the winding up of its business is completed.
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(Emphasis added). Section 173 of the UPA provides, in pertinent part:

(a) After dissolution, a partner who has not wrongfullyr dissociated may
participate in winding up the partnership's business, but on applÍcatlon
of any pqrlner, the partner's legal representative, or transferee, the
Superior Cou¡t for good cause shown, may orderJudicíal supenlston of
lhe winding up.

*tt
(c) A person winding up a palnership's business may preserve the

partnership business or property as a going concem for a reasonable

time, prosecute and defend actions and proceedings, whetlrer civil,
criminal, or administrative, settle and close the partnership's business,

dispose of and transfer the partnership's property, disoharge the
partnership's liabilities, distribute the assets of the partnership pursuant

to sect¡on 177 of this chapter, settle dísputes by mediation or arbitration,
and perform other necessary acts.

(Emphasis added).

A. Hamed Dissociated in 1996 and Could Not Transfer Management Rights.

Yusuf submits that Hamed effectively dissociated f¡om and dissolved the parhership

when he "retired from the day-to-day operations of the supermarket business in... 1996" and

returncd to his homeland of Jordan. While this Court and the Supreme Court have referenced the

powers of attorney from Harned to his son, Waleed Hamed, neither Hamed this Court nor the

Supreme Court have cited a single authority that allows a "retiring" partnsr to effectively assign

or delegate his role as partner to his son or any other person.2

Section 2(9) of the UPA provides: "'palner's interest in the partnership" means all of a

paÍner's interests in the partnership, including the partner's transferable interest and all

I A partner's dissoclation is rvrongful only if one of the conditions set for(h ln UPA $ 122(b) applies. Defendqnts
submit that these provisions are inappllcable to the c¡rcumstances of this c¡se.

2 This Court has noted prcvlously that Waleed Hamed has laken a contrad¡ctory position in the Plea Agreemcnt in
the pending criminal actlon claiming lo be merely an employce of United as opposed to one able to exercise
concunent control. See Decembcr 5, 2013 Ordcr Denying Motion for Partlal Summary Judgment, p. 6.
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management and other rights." Section 92 of the UPA makes it cleæ that a partner's managernent

rights are not transforable: "The only transferable interest of a partner ín a partnership is the

partner's share of the profits and losses of the partnership and the palner's right to receive

distributions. The interest is personal property."s

If Hamed's retirement ín 1996 or Yusufs notice of his intention to end their business

relationship in March of 2012 did not effect a dissolution, clearlS Yusufs position set forth in

paragraph ?, above, qualifìes as not¡ce of his "express will to withdraw as a partner." See UPA $

r2l(r).

B. Partnerships Require At Least TVo Partners.

Hamed appears to be laboring under the rnistaken belief that "Yusuf s partnership interest

,should be disassociated [sio] f¡om the businoss, attowing Hamed to continue the Partnership's

business without him pursuant to the provisions of 26 V.l.C. including $$ 122'123,130 and what

is now Subchapter VII of Title 26." & FAC at { 42. Under the UPA, the term "'partnership"

means an associatio n of tvo or more persons to cany on as co-owners a business for profit

formed under section 22 of thís chapter, predecessor law, or comparable law of another

jurisdiction.. UPA, 0 Z(6Xemphasis supptied). See also UPA $ 22(a). As this Court has noted,

..[i]n the mid-1980s when the Hamad-Yusuf business retationship began, a Virgin Islands

partnership was defined as 'an association of two or more persons to carry on as co'owne$ a

business for profit." V.I. Code Ann. til 26, $ 2l(a) (predecessor søtute). Hamed v. Yusuf, 58

V.I. at I30,

t Sccrion 92 of thc UPA is idcntic¡l to g 502 of the Uniform Parrnershíp Act (1997). One olthe commens to 0 502

stares: ,,4 partner has other intcrests in lhe partnership that moy not be transferred, such as thc right to- porticipate in

the managlment of thc busíness. Those rights are included in the broader concePt of s "Paft¡cr's intcresl in the

partnership."'
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Hamed, like the parties in Corrales L-Corrales. 198 Cal. App. 4'h 221, 129 Cal. Rptr. 3d

428,2011 Cal. App. LEXIS 1043 (August l0,20ll), inconectly assumes the business of a two

person partnership can be continued by one partner. As the Court in CorErles cogently concluded

after considering California's partnership statutes, which are analogous to the Virgin lslands'

UPA, when it comes to a one-partner partnership:

[N]o such animat exists. If a partnership consists of only two persons, the

partnership dissolves by operation of law when one of them departs.

ld at224.

The Conaleg court went on to explain that:

the creditors.

ß. at22l (citations and footnotes omitted).

Finalty, the Conates court pointed out that "[t]he purpose of dissociation is to allow the

partnership to continue with the remaining pa¡1ners. When a partner withdraws from a two-

person partnership, however, the business cannot continue as before. One person cannot carry 0n

a business as a partnership." -[d.

Accordingly, the partnership that once existed between Hamed and Yusuf has clearly been

dissolved (whether in 1996, 2012 or now) and the only thing that remains to be done is to wind up

the partrrership business.

II. A MASTER SHOULD BE APPOINTED TO SUPERVISE THE WINDING
TJP.
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Yusuf requests lhe appointment of a Master in this case to provide judicial supervision to

the wind up efforts. Pursuant to Fed. R. Civ. Pro. 53(a), made applicablc to proceedings in this

Court by Super. Ct. R. 7, a court may appoint a Masteri to 8ss¡st with certain matters including

situations where there is a "necd to perform cn accounting or resolve a diflicult computation of

damages,, or to "address pretriat...matters that cannot be effectively and timely addrcssed by an

available.. judge." As set forth above, $173 of the uPA provides' that a parürer "may participate

in winding up the partnership's business" and "on application"'for good cause shown" seek

"judicial supervision of the winding up."

By admission of Hamed, Yusuf has made atl of the business decisions relating to the

plaza Extra Stores from their inception. Hamed testified at the preliminary injunction hearing

that .,Mr. yusuf be in charge of everybody...[in] all the three stores." Þ Jan' 25,2013 Hrg' Tr'

20lz4l210:22-23. Hamed confirmed that Yusuf was the partner who possesed the ultimate

decision making auttrority with respect to the Plaza Extra Stores at his deposition on April I'

2014. Further, Harned has not been in the Ptaza Exha Stores in his capacity as a palner since

his retirement in 1996 and hæ not been involved in the daily operations in over eighteen (18)

years. Although Hamed may be incapable of meaningful participation in the winding up due to'

among other th¡ngs, his lack of working knowledge of the operations of the Plaza Extra Stores

and perhaps his poor health, Yusuf has no objection to Hamed's personal participation in the

winding up. Yusuf does, however, object to Hamed's delegation of his rights and obligations as

a partner in the winding up of the partnership to his son or any other person' Given the

. Hamed should not be heard ntment of a Master s-ince he requested this relief ln the ftrst

sentencc of his praycr for rel Ë;;"* it" Pìa¡ntiff secks thi following relief from this

Court ss foltows: l) A futl an .onJu"rt¿ by a court-appointed Msster ' ' '")'
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an¡mos¡ty between the parties and the concern that any proposals or decisions made by Yusuf in

winding up the partnership will be constantly challenged, Yusuf seeks judicial supervision by a

Court appointed master of the winding up to insure an orderly process.

To that end, Yusuf submits a proposed plan for winding up of the parlnership (the

"Plan'). See Exbtblt A. Consistent with the powers set forth in $173(c) of the UPA for "a

person winding up a partnership's business," the Plan seeks to:

preserve the partnership business or property as a goíng concern for a

ieasonabte time, prosecute and defend actions and proceedings, whether

civif criminat, or administrative, settle and close the partnership's business,

disposc of and transfer the parhership's property' discharge the

partnership's liabilities, distribute the assets of the partnership pursuant to

icction 177 of this chapter, settle disputes by mediation or arbitration, and

perform other necessary acts.

The Plan sets forth the partnership assets and liabilities, how the ass€ts will be disposed and the

liabilities satisfied, and the anticipated time-frame for winding up the parErership. Further, the

Plan provides that all monies recovered shall be placed in an escrow sccount to be utilized for the

payment of any partnership debts and, thereafter, for distribution following presentation to the

Master of an accounting and proposed distribution by the partners.

If the Court concurs that a Master should be appointed and the parties are unable to sgree

on the person(s) to be appointed Master, Defendants reguest an opportunity to submit proposed

candídates for the Court's consideration, along with a brief addressing the Master's proposed

duties and compensation.

IU. AS AN ALTERNATIVE TO JUDICIAL ST'PERIVISION OF WII\¡DING
UP, YUSUF REQUESTS THE COI'RT TO APPOINT A
DISINTERESTED, THIRD.PARTY AS RECEIVER TO WIND T'P TIIE
PARTNERSHIP'S BUSINESS.
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In the event that this Court is not inclined to appoint a Master to supervise the winding up

of the parürership pursuant to the Ptan, then Yusuf respectfully requests the Court to appoint a

disinterested, third-party receiver to undertake the winding up. Although the UPA does not

specifÌcatly provide for the appointment of a receiver, $173(a) clearly contemplates that the

"Superíor Cour! for good cause shown, may order judicial supervision of the winding up." While

Yusuf is prepared to partioipate in the winding up as contemplated under UPA $ 173, given the

animosity between the parties and the constant oonfliots arising from that animosity, Yusuf

submits that a disinterested, third-party receiver serving as an officer of this Court should be

appointed to effectuate the winding up.

pursuant to Fed. R. Civ. P. 66 and local case taw, receivership is generally considered to

be a drastic remedy resorted to onty in exteme circumstances. $r9, 9.g. Busenburs v. Dowd.

1980 U.s. Dist. LEXIS 15244, r 2-3 (D.v.I. Dec.9, t980). In this case, however, UPA 0 173(a)

only requires ,'good cause" to be shown for judicial supervision of the winding up. Yusuf

respectfulty submits that he has established good cause for the appointment of a receiver and that

I receiver, rather than the Court itselfi can more practically provide the judicial supervision

contemplated by $173(a). If the Court is inclined to appoint a third-party receiver, Yusuf

respectfutly submits that the Plan provides an appropriate "road map" for the receiver to wind up

thc partnership as contemplated by $173(o). If the Court is so inolined to appoint athird-party

receiver, Defendants request the opportunity to submit proposed candidates for the Court's

consideration along with a brief addressing the receiver's proposed powers and compensation.

CONCLUSION

For all of the foregoing reasons,, Defendants respectfully request this Court to enter an

order granting Defendants' Motion by either appointing a Master to supervise the winding up of
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thc partnership pursuant to the Plan or appoinling a Receiver to effect the rvind up and requiring

the parties ro promptly submit proposed Receiver candidates fbr the Court to consider along rvith

a briefaddressing the Receiver's proposed porvers and conrpensation, and providing sttch further

rclief'as is.iust and propcr under the circumstances.

LEY nnd FDUERZEIG'LLP

Datcd: April 7,2014 B
Grcgory l{. (V.1. Bar No. 174)

Larv House
1000 Frederiksberg Gade ' P.O. Box 756

St. Thonras, VI 00804
Telephone: (340) 7l 5-4405
Telefax: (340) 7l 5-4400
E-nrai I : ghod ries@d t llarr:cont

nnd

Nizar A. DeWood, Esq. (V.1. Bar No. I 177)

The DeWood Larv Firm
2006 Eastern Suburbs, Suite l0l
Christiansted, Vl 00830
Teleplrone: (340) 773-3444
Telefax: (8S8) 398-8428
Emai I : in fb@dcrvood'larv.com

Attorneys for Fathi Yt¡suf and United Corporation



l-larned v. Yusulì ct al.
Civil No. STX- I 2-cv-370
Pagc 12 of 12

CBRTIFICATB OF SBRVICB

t lrereby certify that on this 7tl' day of April, 2014, I caused the foregoing

MEMORANDUM IN SUPPORT OF MOTTON TO APPOINT MASTER FOR JUDICIAL
SIIPBRVISION Or PARTNERSHIP \ryINDING UP OR, IN THE ALTIRNATM' TO
APPOINT RBCEMR TO WIND UP PARTNERSHIP to be served upon the follorving via

e-mail:

Joel l-1. Holt, Esq.

LAW OFFICES OF'JOEL H. HOLT
2132 Company Street

Christiansted, V.l. 00820
Email: holtvi@aol.com

Carl Hartmann, lll, Esq.
5000 Estate Coakley Bay, #L-6
Christiansted, Vl 00820
Emai I : carl@carlhn¡tmann.com

Mark W- Eckard, Esq.
Eckard, P.C.
P.O. Box 24849
Christiansted, Vl 00824
Email : mark@markeckard,com
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---Original Message---
From: George H.T. Dudley <sdudlev@dtflaw.com>
To: 'Joseph DiRuzzo'<@>; 'Joel Holt' <holtvi@aol.com>

Cc: Christopher David <cdavid@fuerstlaw.com>; Gregory H. H odges <qhodqes@dtflaw.com>;

dewoodlaw <dewoodlaw@gmail.com> ; Charlotte Perrell <cperrell@dtflaw.com>; ca rl

<carl@carlhartm ann.com >; rpa <rpa@abfmwb.com>; grhea < ; pamelalcolon

<pamelalcolon@msn.com>; Deborah
<kqlenda@cam eronlawvi.com>
Sent:Tue, Apr 8,2014 6:51 Pm
Subject: RE: Plaza

Muller <DM uller@fuerstlaw.com >; 'K. Glenda Cameron'

Regards,

George H.T. Dudley
Dudley, Topper and Feuerzeig, LLP
P.O. Box 756
St. Thomas, Vl 00804

Phone: 340-7 1 5-4444 (direct)
Phone: 340-77 4-4422 (switchboard)
Fax: 340-715-4400
Email: qdudlev@dtflaw.com

Gentlemen,

Since United is not and has never been a partner in the Plaza Extra "partnership" between Fathi Yusuf

and Mohammad Hamed, this discussion is misplaced. United's tax returns for 2013 and thereafter will

not reflect anything having to do with the business of the "partnership" (except the rent.owed to United as

landlord of Plaza- East) ãnd the two pañners have to select an accountant to prepare the partnership

income tax return and the related K-1s to be issued to each partner.

There also is the matter of applicable filings for the Department of Labor and other agencies for the

employees and business of itre Yusuf/Hamed "partnership" d/b/a PlazaExtra Supermarkets.

Joel, if you will confer with your client on suggested accountants, I will confer with my client on the same

matter änd perhaps we can agree on an accóunting firm to prepare all relevant tax and other filings on

behalf of the "partnership."



VS

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

UNITED CORPORATION,
Gtvtl No. sx-13-cv-152

Plaíntiff,

CIVIL ACTION

WADDA CHARRIEZ, ACTION FOR DAMAGES
& RECOUPMENT

Defendant JURY TRIAL DEMANDED

ORDER

This matter is before the CouÍ on the Defendants' Rule 12(c) motion to dismiss

the complaint against her due the fact that the Plaintiff has now admitted it was not her

employer at the time the allegations on the complaint took place, so that it has no

standing to assert this claim. Upon consideration of the matters before me, it is hereby

Ordered that the complaint shall be and hereby is dismissed with prejudice as the

Plaintiff has no standing to assert the claims being raised herein.

DATED:
Judge, Superior Court of the Virgin lslands

)

)

)

)

)

)
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)
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)

)
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